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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from 19 September. 

Clause 22:  Crime-used property substitution declarations - 
Debate was adjourned after the clause had been partly considered. 

Mr McGINTY:  When we adjourned this debate yesterday, if I remember correctly, the member for Wagin was 
trying to identify where the Bill provided for crime-used property confiscation rather than the substitution of 
property.  Would the minister walk us through the key provisions in the legislation relating to this issue?  I 
understand clause 33 deals with a police officer’s seizing crime-used property and clause 34 deals with a notice 
from a justice of the peace freezing crime-used property.  There does not appear to be a mechanism for which an 
application can be made to the court directly, as it can in most other instances, for the confiscation of crime-used 
property.  It seems to flow out of either the seizure or the freezing as provided for in clauses 33 or 34.  I would 
appreciate a broadly-based description of how the legislation flows to crime-used property. 

Clause 22(1)(b) refers to criminal use of property.  It is interesting to note that in clause 147, the words “criminal 
use” are effectively defined and given relevance by reference to crime-used property.  That clause reads -  

For the purposes of this Act, a person makes criminal use of property if the person, alone or with anyone else 
(who need not be identified) uses or intends to use the property in a way that brings the property within the 
definition of crime-used property. 

Of course, reference to clause 146 quickly establishes that crime-used property is property used in the 
commission of an offence, in a very shorthand way - it is obviously somewhat broader than that. The classic case 
is a house used for the growing of drugs by means of hydroponics, a house used for the commission of offences 
of paedophilia, ships containing drugs arriving in Western Australian ports or a jumbo aeroplane flying into 
Perth Airport which is used without the knowledge of the airline company -  

Mr Prince:  Or a light aircraft or a truck or a train. 

Mr McGINTY:  Yes; any of those means of conveyance of drugs would fit within the definition of “crime-used 
property”.  Could the minister take us through one of those cases - perhaps the ship or the jumbo jet are the 
simplest examples - in which either the police officer seizes it or a justice of the peace freezes it?  What are the 
steps from there by reference to the clauses in the Bill that result in the property being confiscated and the title 
passing to the State?  At what stage do people who have an interest or are innocent parties in that property derive 
their protection?. 

Mr PRINCE:  I walked members through that yesterday, but I can do it again today. 

Mr McGinty:  If you did, I cannot locate it. 

Mr PRINCE:  The member has already laid out most of the procedure.  A seizure is made under clause 33, a 
freezing notice is issued under clause 34, a freezing order is made under clause 43, there is automatic 
confiscation under clause 7 - of course, we are talking about crime-used property - and objection can be made 
under clause 82.  The member for Wagin was referring to references, or perhaps lack of references, to crime-
used property as such. Crime-used property is referred to specifically in a provision of the Bill only if the 
provision applies to crime-used property.  Crime-used property is confiscable property under clause 142(c), 
under the definition of “confiscable property”.  Therefore, any provision made in relation to confiscable property 
applies also to crime-used property, unless crime-used property is specifically excluded from the operation of the 
provision.  We do not need multiple references to crime-used property because it is gathered in under the concept 
of confiscable property. 

Crime-used property can be confiscated under the Bill only if it is frozen, or seized and frozen.  Every reference 
in the Bill to property that has been seized includes a reference to crime-used property that has been seized; 
every reference to property that has been frozen includes a reference to crime-used property that has been frozen; 
and every reference to confiscated property includes a reference to crime-used property that has been 
confiscated, unless crime-used property is specifically excluded from the operation of the provision. 

An aircraft is a classic example, as there is a fair amount of evidence that many drugs are carried into this State 
by one or other of the major airlines flying across Australia.  In that case, the airline owner or the organisation 
that owns the aircraft, presumably some sort of financier, would be an innocent owner, and the aircraft would not 
be seized.  However, a crime-used property substitution order may be sought.   
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A better example is that of a rented house used for the growing of drugs using hydroponics.  Instead of a 
criminal using his own house, he rents a house through an innocent landlord and sets up his operation.  Under the 
substitution exercise, an order for the value of the house is made - not the house - and the innocent landlord is 
not adversely effected.  An order can be made against the criminal for the value of the house that has been 
rented.  That order can be executed against other property that the criminal owns, such as his own home, which 
he has not used for the crime.  Currently under the Misuse of Drugs Act, if the criminal used his own home, his 
house could be confiscated.  Criminals know that because that has been in effect since 1981 and they therefore 
do not use their own homes; they rent a property in such a way that the landlord and the real estate agent are kept 
at arm’s length.  In such a case, a criminal may lose thousands of dollars of hydroponic equipment, but he will 
not lose his own home.   

This legislation enables an order against the criminal’s property and wealth to be executed against the value of 
the house being used for criminal purposes, notwithstanding that a criminal has a six or 12-month lease on it.  
The innocent landlord does not lose out other than by way of any damage that may have been done to the 
investment property.  The landlord’s house is not seized, but the value of the house is taken from the other assets 
of the criminal.  If the criminal has no assets, that is obviously the end of the case.  If he does, the confiscation of 
property or wealth can be satisfied.  The same thing applies to the aircraft.  Of course, the situation would be 
hundreds of millions of dollars worth of order, but the order is satisfied against what the criminals have.  The 
aircraft is not seized, but effectively everything the criminal owns would be.  The objective of the exercise is to 
remove the motivation to engage in criminal behaviour.  

Clause put and passed. 

Clause 23 put and passed. 
Clause 24:  Substituted property payable to State - 

Mr WIESE:  I intend to oppose this clause with a view to substituting the following new clause -  

24. Substituted property payable to the victim or to the State 
(1) When the court makes a crime-used property substitution declaration, the respondent is liable 

to pay to those identified by the court under section 22(7) or to the State an amount equal to 
the amount specified in the declaration as the assessed value of the crime-used property. 

(2) If a crime-used property substitution declaration is made against two or more respondents in 
respect of the same crime-used property, the respondents are jointly and severally liable to pay 
to those persons identified by the court under section 22(7) or to the State an amount equal to 
the amount specified in the declaration as the assessed value of the crime-used property. 

(3) When the court makes a crime-used property substitution declaration under subsection (1) or 
(2) it shall ensure that priority is given to payment to those persons identified by the court 
under section 22(7) and those persons shall be paid in full the amount of financial loss 
identified by the court. 

(4) If the amount subject to the crime-used property declaration is insufficient to meet all priority 
payments in full the court shall ensure that all payments are made pro rata to the financial loss 
identified by the court under section 22(7)(c). 

(5) The balance of the amount specified in the crime-used property substitution declaration made 
under subsection (1) or (2) shall be paid to the State. 

I note that the Government has addressed similar amendments concerning the two previous issues of undeclared 
wealth and criminal benefits.  This is an attempt to put in place a similar amendment in relation to crime-used 
property substitution declarations.  The minister and the Government will not accept the amendment.  It is 
disappointing that the Government will not accept the direction in which I am trying to send it.  I am pleased that 
the minister has indicated that he supports the concept I am trying to put in place; that is, that the victims of 
crime should have an opportunity to have compensation paid to them.  That at least is a positive response from 
the minister.  From all the responses I have had from members of Parliament, that is a generally accepted view.  
The concept is also generally accepted by people in the community to whom I have spoken.  I hope that in the 
next session the Government and Parliament will move strongly and quickly in that direction because it is a 
glaring anomaly in our justice system that must be addressed.  

Clause put and passed. 
Clause 25:  Recovery of unexplained wealth, criminal benefits or substituted property - 
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Mr BROWN:  Clause 25 provides that the amount payable by a respondent under sections 14, 20 and 24 is 
payable within one month of the order being made or further time that the court may allow.  Clause 25(3) 
provides -  

If part of or the entire amount is not paid within the time allowed, the unpaid amount is recoverable from the 
respondent by the State in a court of competent jurisdiction as a debt due to the State.   

Does this mean that the Fines, Penalties and Infringement Notices Enforcement Act would then apply and the 
person would lose his drivers licence or car registration?  If not, why not?  

Mr PRINCE:  No, because it is not a fine.   

Mr Brown:  Is it a debt intake rather than a fine?  

Mr PRINCE:  Yes.  It is not a fine imposed as a punishment for the commission of an offence.  It is an order of 
the court that a sum of money is payable to the State; as such, it is collectable by the normal civil process in the 
appropriate court.  If the sum is up to $25 000, the matter is dealt with in the Local Court; up to $250 000, in the 
District Court; and the Supreme Court has unlimited jurisdiction.  If nothing is paid within 28 days, presumably 
the Supreme Court will then seek writs of execution against real estate or wealth that would then be taken.  In 
other words, that civil execution process takes its course.   

It is not a fine, so fines enforcement does not come into it.   

Mr BROWN:  As I read the Bill, the wealth of the respondent can be assessed at a time prior to the imposition of 
the order because the value of services and gifts can be taken into account.  I understand that unless there is 
provision to claw back gifts from the person to whom they are gifted or to claw back the amount paid for goods 
and services from the suppliers of goods and services, which could be difficult, the court could impose an order 
for the recouping of unexplained wealth which the person did not have at the time the order was imposed.  
Because the matter is dealt with civilly, does the State intend to pursue that matter to the point at which, if the 
person could not pay, the State would put him into bankruptcy?  If it does not intend to follow that path, why 
not; and if it does, why does it? 

Mr PRINCE:  I do not see any reason that such a person should not be pursued into receivership, liquidation or 
bankruptcy if that is appropriate.  If the order effectively takes everything that a person has, that is a de facto 
bankruptcy and there is no point going any further.  If there is an income that can be got at over the period of 
bankruptcy, an order could be made that part of the person's income be paid into the bankruptcy.  That could be 
done, but it would depend on the factual situation.  Property that has been given away is dealt with under clause 
27 and clause 28(2) with the presumption that the respondent effectively controlled the property at the material 
time or gave the property away unless the respondent establishes to the contrary.  Some of these provisions have 
been lifted straight out of the income tax area and cover people who have given away things in order to avoid 
taxation liabilities.  We are able to look behind those exercises and transactions to establish whether people have 
effective control.   

The object of the exercise is to get full satisfaction of the order.  If the order is the value of a jet aircraft, it is very 
unlikely that many people will have that sort of wealth, even the sort of people we are talking about.  Otherwise, 
significant amounts of money should be able to be recovered from just about anything and everything that the 
person has or has had in the immediate past, of which they have tried to divest themselves, particularly when we 
look at what effective control can encompass.  After all, the people about whom we are talking engage in this 
sort of activity because they are materialistic and want to accumulate money and property.  They try to make 
sure that it does not appear in their ownership, but they are not going to put it so far away that they will not have 
control over it.  Effectively they are caught by their own greed. 
Mr BROWN:  It has been said that people who are in the top echelons of the drug trade can be extremely 
wealthy and, on the face of it, extremely respectable men and women because in many instances they can be 
involved in a whole host of “legitimate” businesses through which they can channel their ill-gotten gains.  
Equally, some people who are high on the corporate ladder use a variety of accounting and legal devices to 
ensure that they are never seen to be the owner, beneficial owner, or whatever other words one might like to use.  
The real damage that we can cause to them, if we cannot get at the assets, is to send them into bankruptcy, 
because it is just too hard to get behind the corporate veil to track down the myriad companies, trusts and all 
sorts of things, to get to some form of ownership.   
Mr Prince:  I do not know that bankruptcy enables you to get behind those things. 
Mr BROWN:  It does not.  Implicitly confiscation is an alternative way to impose a penalty.  A person has been 
involved in the trade, he has got the money wrongly and the State is taking it from him.  An extremely astute 
person with vast amounts of resources and access to some of the best legal and accounting minds, who is happy 
to use offshore and onshore trusts and all sorts of devices to thwart the law, might own very little and be seen to 
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be in control of very little.  Even if such an order is made, the only thing that will potentially damage that person, 
if the State or Police Service is not prepared to invest the resources to track the wealth all the way through, is to 
say that unless such an order is met by some means, the person will be made bankrupt.   
Mr Prince:  I understand what you are saying.  I am intrigued why you think bankruptcy is such a penalty. 
Mr BROWN:  It does not allow a person to sit as a company director.   
Mr Prince:  The sort of people we are talking about are not directors of companies. 
Mr Wiese:  They are. 
Mr BROWN:  They may not be, but my understanding of the Corporations Law is that if someone has been 
declared bankrupt, he cannot sit as a director for a period of five years after being declared bankrupt.  
Bankruptcy imposes quite a penalty and limits options.  I am not aware of knowing any people who are involved 
in that sort of thing, but they always seem to be wary of the limitation of their options.  Bankruptcy would limit 
their options to borrow and to do a whole range of things.  It is a de facto penalty.  Is it the intention of the State 
in those circumstances to get to the point of seeking bankruptcy?   

Mr PRINCE:  It seems that if there were a benefit in seeking to have someone declared bankrupt, yes, the State 
would; likewise, if companies are involved, the best way of dealing with them is to put in a liquidator and/or 
receiver/manager.  That is what we would seek to do as well to enable us to execute the order to get the money.  
Bankruptcy may well be a useful device if we wished to trace things overseas.  Bankruptcy orders made within 
the Commonwealth of Australia have force and effect in some other jurisdictions, although not all - Switzerland 
comes to mind.  I think I am right in saying - someone will correct me if I am not - that bankruptcy orders can be 
used in the United Kingdom, but not in the Channel Islands, and they are recognised in some States of the United 
States and other places.  Foreign jurisdictions with reciprocal arrangements enable us to use them for the 
examination of people about what they are doing holding assets which we are fairly sure are held on behalf of 
the person against whom we have a judgment in this State.   

I can conceive that one would perhaps use bankruptcy for those purposes and maybe for some others, but one 
would not want the Director of Public Prosecutions or the police to spend taxpayers’ money unnecessarily 
simply to achieve a declaration of bankruptcy if there is not likely to be a result.  I understand what the member 
is saying about penalties from sitting as company directors and so on.  However, if they are sitting as company 
directors, one can say that there is effective control and, bang, we can get into the company and take what it has. 

Mr Brown:  That is what executive directors do all the time. 

Mr PRINCE:  Yes.  I think it would depend on the factual circumstances.  I have no problem with the DPP’s 
pursuing people to the point of and including bankruptcy, or pursuing any other form of insolvency procedure 
that exists at present.  I do not see why he should not.  However, it will depend on the circumstances of a 
particular case. 

Mr Brown:  I understand that there are costs involved in pursuing people.  If he pulls back, it seems to me that 
the super smarties will continue to laugh at the legislation. 

Mr PRINCE:  Perhaps the member was not involved in some of the debate last week when we talked about the 
few people who are able to shift the wealth offshore, whether it be to the Cayman Islands, the Channel Islands, 
Switzerland, Liechtenstein or whatever the case may be - places that are effectively recognised as tax havens.  
The way in which their domestic laws are set up makes it extremely difficult, if not impossible, to get in and do 
anything.  That is not necessarily confiscation of criminal profits, which is what we are talking about here; that is 
other forms of recovery at civil law.  It will be difficult until we wind up with a situation at international law, I 
suppose, which deals with these matters far more effectively.  I have said on a number of occasions that the only 
truly global business of which I know is criminality, particularly in the drug trade.  Perhaps one could say that 
the other global business involves the oil companies - I am not bracketing them together because they behave in 
the same way.  When one thinks about truly global business, particularly the criminal drug trade, the criminality 
generally ignores borders and has led to things being carted anywhere to preserve the wealth that people have 
gained through their criminal activities.  Unless and until we break down the laws in places like Switzerland, 
Liechtenstein, the Cayman Islands, the Channel Islands and others, there will still be those havens in which 
people can put their wealth.  That is possible and will always be possible until there is a significant shift in the 
international law.  At the moment no law enables us to get at that wealth, or not particularly effectively.  
However, putting that to one side, we will get those who have wealth here. 

Mr Brown:  What is your estimation of the amount that will be collected in the next five years? 

Mr PRINCE:  I have no estimation.  I am sorry, I cannot answer that question.  I have just been advised that in 
New South Wales, which has similar legislation - it is not quite as encompassing as this - the amount that it was 
estimated would be collected is significantly less than the amount that has been collected. 
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Mr Brown:  We are not estimating anything, so if we collect a dollar we will get a lot more than we estimated. 

Mr PRINCE:  There may well be estimates around.  I do not have them, nor do my advisers. 

Mr WIESE:  My question relates to what happens in this process of collection.  The court makes an order, and 
the respondent has a month to pay.  If the respondent does not pay, the amount is recoverable in a court of 
competent jurisdiction.  If the court makes an order, the amount becomes a debt to the State.  Will the end result 
of that be that a person finishes up in jail, rather than fronting up with moneys?  If at the end of the day a person 
does not have the money but he still has an order against him and a debt owing to the State, will that person 
finish up in jail and will the State then not get its money? 

Mr PRINCE:  I cannot remember when we did it, but I know that we abolished debtors’ prison some time ago.  
We are talking here about a debt recoverable in the civil jurisdiction, so, no, people will not go to jail for non-
payment.  This is not a fine; this is a debt that is able to be executed within the civil jurisdiction.  For example, if 
the person concerned owns a farming property that is worth $1.5m and the order against him is for $5m, we will 
take the farming property and sell it.  If a balance is then owing and there is nothing else to get at, it remains a 
debt due.  We might bankrupt the person, as has been suggested by the member for Bassendean.  However, the 
person will not be put in jail for non-payment of a debt. 

Clause put and passed. 

Clause 26:  Use of frozen property to meet liability - 
Mr McGINTY:  In subclause (1), I cannot quite follow why, in order to satisfy a debt, the taking of frozen 
property which is owned by a respondent can be done only with the respondent’s consent.  Can the minister 
explain that? 

Mr PRINCE:  This takes into account the situation in which we will wind up with an order for a specified sum of 
money.  For example, if the sum was $50 000 and the person had property worth $500 000, some of that - not all 
- would be frozen.  The person may say, “I will pay you the $50 000.  Unfreeze my property”, or, “Take the 
frozen property.”  It is just an option.  Most of the debate we have had has been on the assumption that we will 
wind up with an order for an amount that is in excess of the amount of property that the person has, frozen or 
otherwise.  However, there could be a situation in which the amount of the order is less than the totality of the 
person’s wealth.  Therefore, we will take up to that amount, and he or she will have 28 days within which to 
satisfy the order.  The person may say, “Here, keep what you have frozen”, or he may not. 

Clause put and passed. 

Clause 27:  Use of effectively controlled property or gifts to meet liability - 
Mr WIESE:  I know that my next point should probably be raised later on, but I raise the question of effective 
control of a property.  The minister has referred us on several occasions to clause 156, which deals with effective 
control of property.  For ease of understanding, I will again use the example of the farming property or the 
warehouse.  The criminal - I will use that terminology - has a five-year lease over the property.  As I understand 
it, the minister is saying that that is confiscable because the person does not have a legal estate in the property.  
However, I want to clarify the situation.  Under that lease, the person has control, directly and indirectly, over 
the property.  That is the reality of the situation.  The minister has said some confusing things about that, which I 
have re-read.  I am confused by the minister’s responses about that.  My understanding is that a lease is an 
effective legal document, which gives a person legal control of a property.  A couple of the minister’s answers 
seemed to indicate that that is the case, whereas a couple of other answers seemed to indicate that it is not.  I 
want to clarify once and for all whether a lease on a property, be it a warehouse or a farming property, 
constitutes effective control for the purposes of this clause. 

Mr PRINCE:  No, and the reason is in the lease.  A lease gives partial control, at best.  It does not give effective 
control.  It does not give the power to sell or encumber the land by way of mortgage, or anything approaching 
that.  The only thing the lessee can do is deal with the land within the terms of the lease - and whether we are 
talking about farming land or a warehouse, it is the same thing - and/or encumber the lease in some way.  
However, that is not effective control of the property.  It is a limited legal estate in the land, for a limited period. 
Mr BROWN:  Like the member for Wagin, I also have read these words a number of times since the debate 
began, and I do not understand the interpretation the minister is putting on it.  Clause 156 states that for the 
purposes of this Act, a person has effective control of property if the person does not have the legal estate in the 
property, but the property is directly or indirectly subject to the control of the person, or is held for the ultimate 
benefit of the person.  We are not talking about a person who has a legal interest in the property as an owner or 
part owner, and we are not talking about a person who does not own the property but is a beneficiary of the trust 
that does own the property.  We are talking about a person who has effective control of the property because the 
property is directly or indirectly subject to the control of that person.  How does one arrive at those tests?  Some 
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tests are set out in subclause (2), which commences by saying, “Without limiting subsection (1)”.  That means 
that we can interpret that in whatever way we like; and, in any event, paragraph (f) states that we can also take 
into account “any other relevant matters”, so we have a wide mandate in interpreting whether a property is 
directly or indirectly subject to the control of the person.  The minister said in his answer to the member for 
Wagin that this clause does not apply to a leaseholder.  Why does it not apply?  A leaseholder has rights, 
depending on the lease -  
Mr Prince:  The lessee certainly has control within the terms of the lease. 
Mr BROWN:  That is right.  Why is that not effective control? 
Mr Prince:  It is not effective control of the property.  It is a limited control of a partial use of the property. 
Mr BROWN:  Can the minister explain how he reads those words?  My understanding is that if an owner of a 
property elected to lease that property, he would give up, by virtue of that lease, a range of rights -  

Mr Prince:  What the owner would agree to do is not to exercise his rights, and he would grant some privileges 
and rights to the tenant, for a period, in exchange for money.  However, unless the lease said otherwise, which 
would be unusual, he could still sell or mortgage that property. 
Mr BROWN:  Yes, but there are certain things he could not do without incurring some damage.  If he sold the 
property and terminated the lease prior to its time -  
Mr Prince:  He could not do that, because the lease is an agreement between people for a period of time. 

Mr BROWN:  Yes.  Why then does the lessee not have effective control? 

Mr PRINCE:  The lessee does not have effective control of the property.  The lessee has a limited control of a 
partial use of the property.  The farming example is exceptional in the sense that when a farmer leases his farm, 
the lessee usually uses that property in the same way that the farmer would use it, and there is little difference in 
practice between what the lessee would do on the property and what the owner would do.  Therefore, I can 
understand why in the farming scenario people would say the lease gives effective control of the property to the 
lessee.  However, it does not, because the owner retains the ability to sell, mortgage or deal with the property in 
all sorts of ways, so long as it does not adversely affect the lessee.  The owner may also sell part of the property, 
which is not uncommon, particularly in horticultural pursuits, or in a commercial building, where there may be 
multiple leases over different parts of the building.  The owner retains effective control.  He cannot turf the 
tenant out, because they have an agreement, so long as the tenant does certain things and pays the rent.  If the 
member were the owner of an investment property, he could sell it to me, and the only condition so far as the 
tenant was concerned would be that it must be sold subject to the existing tenancy.  If the member told me the 
property was unencumbered and I paid him what the property was worth as an unencumbered property.  I then 
found out that a tenant was in there with a lease for another 10 years, and I would sue him for fraud, civilly if not 
criminally.  There are constraints on the way in which owners can deal with their real estate, but the limits that 
are placed on tenants are even greater.  Tenants do not have effective control.  I accept that in the farming 
situation it might appear that they have effective control, because if the member for Wagin were to lease out his 
farm in the Wagin area he would expect the lessee to run sheep, cattle or pigs on it, and to crop it, those being the 
sorts of things that are done in that area -  

Mr Wiese:  And do more than that, like pay the rates - 

Mr PRINCE:  Yes.  I am talking about uses of the land. We would expect a lessee to do those things.  It would 
also be common practice for a lessee to pay rates, and do things like insure the fencing.  What the member for 
Wagin would do is walk off his property and say to the lessee, “If you pay me a sum of money, you may use my 
farm.”  He would write into the agreement what the lessee should do - that is, how much superphosphate he 
should put on per hectare, and what mix it should be; what crops he could grow; and whether he should have 
continuous cropping or rotation.  The member would put some constraints on the lease, but they would all be to 
do with good farming practice.  The member would retain the ownership of that property, and if somebody then 
said he wanted to buy the property, notwithstanding that the member for Bassendean was the lessee for another 
six or seven years, he might be prepared to sell.  The person who was buying that property from the member for 
Wagin would not pay what the property would be worth if it were unencumbered and he could walk onto it today 
and farm it himself, but he would be prepared to pay a sum of money that would allow him to do that in six or 
seven years when the lease ran out, and in the meantime he would get the benefit of the income from the tenant.  
It would be a different calculation.  However, the tenant would not have the effective control of the property. 

A landlord has a right of entry and inspection, whether it be to a farming property, a warehouse, a house, a flat, 
an apartment or anything of that nature.  The landlord has the right to direct the tenant if the tenant is not doing 
what he should, and so on.  It is a balance of that bundle of rights that we call ownership, which is divided, if one 
likes, between the owner retaining a certain number of rights and the tenant having some rights in a partial sense 
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because of the lease.  It is not effective control by the lessee, although I freely concede that from a practical point 
of view it may seem to be, particularly in a farming example.   

Mr WIESE:  I want the minister to forget talking about effective control because he keeps using words that are 
not part of the definition.  The definition is that the person has legal estate in the property.  Does the owner have 
legal estate in the property? 

Mr Prince:  Yes. 

Mr WIESE:  The lessee does not have legal estate in the property. 

Mr Prince:  He has a legal estate, but not the same one. 

Mr WIESE:  No, it is not the same. 

Mr PRINCE:  Apart from the Crown, which owns not only the land but everything on it, the maximum amount 
of ownership of land in this State is freehold, an estate in fee simple, which is the ownership of the surface of 
land and ownership of some of what is beneath the land to a certain depth and to a certain height above it.  It 
used to be indefinite but it is not any more, and these days it is to a depth of about 60 metres.  The landowner 
does not necessarily own trees standing on his property because laws have changed over a period of time and a 
landowner’s ability to use his land is hedged around by planning controls, zoning controls, conservation, and all 
sorts of stuff, of which the member for Wagin is well aware.  That is the maximum amount of ownership of land 
in this State at the present time.  If a person leases a property, what the lessor will do is arrange that a lessee can 
use the land for a set period of years, months, days, weeks, or whatever it may be.  That is not the same as 
owning the property because ownership lasts for the lifetime of the owner, until he breathes his last breath.  A 
lease is for a set period.  It has an end.  It is a limited use.  For example, in the context of a building, a tenant 
cannot knock down the walls because if he did he would be damaging the landlord’s property and the landlord 
would take action, possibly even to evict the tenant.  The tenant must paint the place in the colours approved by 
the landlord, he must keep it clean, he must pay for water and electricity and he must contribute something 
towards the rates and so on.  The tenant must keep the property secure.  Often he might be required to pay a fee 
for a common security area or a common entrance or something of that nature when he is in a building of 
multiple tenants.  It is a limited legal estate in land, with land being the ground and anything built on it.  It is not 
effective control.  The definition is given in clause 156(1), which states - 

For the purposes of this Act, a person has effective control of property if the person does not have the 
legal estate in the property, but the property is directly or indirectly subject to the control of the person, 
or is held for the ultimate benefit . . .  

In the Laurie Connell situation, the State tried to show that Connell indirectly controlled a company, of which his 
wife and sister-in-law were the directors and shareholders.  The company owned some real estate, which the 
State was trying to get at.  The argument was that there was effective control because of the relationship between 
Connell and his wife, and obviously with his sister-in-law.  That is the sort of thing that we are aiming at with 
this Bill.  There is effective control, not legal estate in the property, which is defined in clause 156(2)(c), which 
states - 

family, domestic and business relationships between persons having an interest . . .  in the property. 

If an individual owns or leases property, whether it be real estate, a B-double, an aircraft or a boat - whatever the 
case may be - he owns it and we can deal with that.  That is real ownership and real control, which also translates 
in a sense to effective control.  This concept of effective control, under clause 156, is where the person does not 
own a legal estate in the property, whether it is real estate or moveable property.  What that person has done is 
ensured that he does not appear on any form of documentation to say he owns it, but effectively he controls it, 
through a family or a professional relationship with an accountant, or whatever the case may be.  That is why 
subclause (2) of clause 156 lists a number of possibilities without limiting the definition to those possibilities.  It 
comes up with the most common ones.  This clause enables us to get at property that the person is in effect 
controlling, without having any apparent, as opposed to effective, ownership or control of it.  Does that help? 

Mr Wiese:  Getting there. 

Mr BAKER:  Obviously if I support the Bill, I support the clause.  This issue of effective control was looked at a 
couple of years ago by the parliamentary Select Committee on the Misuse of Drugs Act 1981, which 
recommended the need for legislation of this kind.  It is very important for members to understand that, at the 
end of the day, the bottom line is one of effective control.  The issue can be one of effective control per se or 
effective control through the nature of a person’s controlling interests in items of property, by virtue of equitable 
interests or legal interests in the property.  I can see why the phraseology has caused some problems for some 
members who raised questions about this clause.  It is important that we understand that in many cases, on paper 
so to speak, although a person may appear to have no legal or equitable estate in land or chattels, at the end of 
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the day he may nonetheless still have effective control through various arrangements, or as set out in clause 
156(2).  The intention behind that provision is to expand the effective control test and to take it outside ordinary 
concepts and usages regarding legal or equitable interests in land and chattels. 

Mr WIESE: I am hammering this clause because it is the key to situations in the future that will be dealt with 
time and again.  At the end of the day, the people we are targeting with this legislation will ensure that they do 
not own a thing, and that they will access property under leasing or similar types of arrangements.  They will not 
own property. 

Mr Prince:  If they are really clever, they will not even have a leasing arrangement. 

Mr WIESE:  The minister may well be right because his mind is far more devious than my simple farmer’s mind, 
because he is one of the legal profession.  The point I am trying to make is that this is the key.  I am trying to 
ensure, to the best of my ability, that no innocent person will be caught in the web that this legislation will put in 
place.  I support the reason we are putting the legislation in place - I have no doubts about that - but at the end of 
the day, effective control will be the question.  I have to accept that as both the minister and the member sitting 
behind me both agree, these legal interpretations are correct.  He has basically convinced me in that area.  
However, he should not hold his breath; it might not last too long.   

I am again trying to protect the innocent party with this next question:  In establishing effective control, will the 
innocent owner of property be forced to prove that he had no linkage or knowledge of the ultimate use of that 
property, or even of the reputation of the person he was leasing it to?  Everything else in this legislation is geared 
to the presumption of guilt, if I can use that terminology, and a party must prove his innocence.  This is the 
reversal of the onus of proof.  Must the innocent party prove that he had no knowledge of the use to which his 
property - whether it be a warehouse, a farm, a boat or whatever - was put by a criminal person who rented, 
leased or used the property through some other arrangement with the owner?  Will the innocent party be 
adversely affected by having to prove that he had no knowledge of the tenant’s actions, that he is an innocent 
party, and that the property is his and is not confiscable property? 

Mr PRINCE:  That is not the case in relation to this part of the Bill, but in relation to other areas.  If our criminal 
has a lease, we are not talking about effective control, but about something he owns.  Clearly, the value of the 
lease can be confiscated, but this does not necessarily mean that the property to which the lease applies can be 
taken.  A very clever criminal might never lease anything.  He will live in it, drive it, sail in it, fly in it, clothe 
himself with it, but he never owns it.  He effectively has no disposable income and a hugely expensive lifestyle.  
In such a case, a lot of preparatory work must be done to establish ownership, for instance, of a large yacht, 
without alerting the criminal.  What documentation is available?  If the yacht is in the name of an apparently 
respectable accountant or lawyer, the Director of Public Prosecutions must establish whether the criminal has 
effective control of the vessel, say, by using it for cruises every so often.  A relationship exists, the nature of 
which we must investigate, and this is where we begin to talk about the concept of effective control, as set out in 
clause 156 - that is, family, domestic and business relationships between the owner of a piece of property and the 
person having effective control. 

If our innocent accountant happens to own the vessel, and there is no connection with the criminal other than that 
they are “friends”, clearly it is not appropriate to proceed in relation to that property.  If there is more to it than 
that - as is more than likely will be the case - it will be able to be shown that the criminal whose property we 
intend to confiscate has effective control over this luxury yacht, and it becomes subject to seizure or to a freezing 
order.  Under those circumstances, the accountant, spurred on by his client, might object, and then evidence must 
be produced before a court, and a judge must make a decision about whether there was effective control.  The 
burden of proof is on the respondent to show that no effective control exists.  Evidence must be brought to 
persuade a judge, on the balance of probabilities, that the respondent had effective control.  In the Connell case 
the State lost.  The court found that Connell’s wife and sister-in-law, as directors and shareholders of that 
company, controlled the assets of that company, and there was no effective control by Laurie Connell.  Possibly, 
a different result would have been obtained under this legislation.  Every case will depend upon its facts, so there 
is never any guarantee.  The Bond case was a classic, and highlighted the problem of people being overseas in 
jurisdictions where domestic law provides confidentiality and secrecy that is very difficult to penetrate, whether 
it be Switzerland, Lichtenstein, the Cayman Islands or the Channel Islands. 

Mr Pendal:  It was Jersey and Switzerland in that case. 

Mr PRINCE:  I said the Channel Islands.  Those are all places where, under international and domestic law, it is 
difficult to penetrate the secrecy. 

Mr WIESE:  I would like to ascertain exactly how this process will work in relation to gifts.  How far will the 
legislation go in this respect?  If gifts were made 10 years ago, to family members, who are totally innocent 
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people, with no knowledge that the gift was either crime-related, or part of unexplained wealth, will we then 
pursue and remove the property from those innocent persons?  Family members would be the obvious examples. 

Mr PRINCE:  If it is crime-used property, yes.  The classic example would be a firearm, perhaps an expensive 
matched Purdie shotgun, which has been given away.  If that firearm has been used in a crime, or is crime-
derived property, it will be confiscated, even if the recipient is innocent.  If, however, it is a child’s birthday or 
Christmas present, and there is nothing suspicious about the content of the gift, it is unlikely the authorities 
would want to pursue it, and the court has the discretion to refuse to confiscate it.  If the criminal has given a 
piece of jewellery to a five-year-old old niece, saying it belonged to his grandmother, and that piece of jewellery 
just happens to be worth a quarter of a million dollars, the authorities would want to be able to track that gift 
because that situation is patently absurd, and one would infer that some sort of deviousness is behind it.  That 
reminds me that I suspect I am the only legal practitioner in this State who has ever been directed by the chief 
judge of the Family Court to go away and be more devious!  That was a long time ago. 

Clause put and passed. 

Clause 28:  Confiscable property declarations - 
Mr BROWN:  Subclause (2) provides that  

It is presumed that the respondent effectively controlled the property at the material time, or gave the 
property away, unless the respondent establishes the contrary. 

The onus of proof in these proceedings is not on the Director of Public Prosecutions, but on the respondent to 
prove he or she was not the owner of the property. 

Mr Prince:  The presumption that the respondent controlled the property or gave it away places the onus of proof 
on the respondent.  It is an evidentiary presumption. 

Mr BROWN:  Does the onus rest on the respondent? 

Mr PRINCE:  Yes, in an evidentiary sense.  The presumption is written into law and clearly shifts the burden 
onto the respondent to come up with some evidence to rebut it.  The presumption is that the respondent has 
control of the property or has given it away.  The respondent must then produce evidence to show that he does 
not effectively control the property or that he did not give it away, whatever the case may be.  That is not the end 
of the process.  The presumption assists the Director of Public Prosecutions and the authorities to bring the 
confiscable property declaration; however, it is not all that is involved in any properly prepared case.  The DPP 
and the police should be able to take to the court a body of evidence that shows that the respondent had effective 
control of the property at the material time.  The presumption will assist the DPP and the police to get an order to 
that effect, but the respondent will be able to rebut that presumption by producing evidence to contrary.  The 
order is not given through accusation and nothing more, but after the accusation has been countered with 
evidence. 

Mr Brown:  If nothing is said to the court, it will decide against the respondent. 

Mr PRINCE:  Yes, if the respondent says nothing. 

Mr Brown:  Will the DPP have to say anything? 

Mr PRINCE:  Effectively, no.  If the respondent says nothing by way of rebuttal, the presumption will carry the 
day.  However, the court must be satisfied that it is more likely than not. 

Mr Brown:  It will be interesting to see how these things proceed.  Presumably, the respondent will have the first 
opportunity to put his case. 

Mr PRINCE:  No, I expect that the DPP will have to proceed first.  That is the normal course of action.  Rebuttal 
presumptions are not uncommon in law.  A fair bit of paperwork changes hands before the case goes before the 
judge.  What the DPP is trying to encompass with the declaration will be well documented, and the respondent 
will have that documentation.  Subject to a Supreme Court judge saying otherwise, I expect the DPP will go first, 
the respondent will go second and the DPP will have a right of rebuttal.  That is the normal process for civil 
trials.  It will not be an ambush.  The burden is not on the DPP to prove guilt beyond reasonable doubt, but to 
satisfy a judge that it is more likely than not.  He is assisted by an evidentiary presumption against the 
respondent. 

Mr Brown:  It is not up to the DPP to do that at all; it is up the respondent to do the reverse.  That is what the 
legislation says. 

Mr PRINCE:  No, there is a presumption, but it is not conclusive.  The legislation does not say that the court 
shall conclusively hold the presumption to be the case. 
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Mr Brown:  Guilt is presumed.  If the onus is not shifted and the court says it is not sufficiently persuaded by the 
respondent, he has not overcome the presumption and, therefore, loses. 

Mr PRINCE:  That is right.  

Mr Brown:  Must the court shift the onus back? 

Mr PRINCE:  Yes, the respondent will have to overcome an evidentiary onus that will be effectively put back on 
the DPP.  The DPP will go to court with as much evidence as possible.  The DPP will put that before the court 
and will have the benefit of the presumption.  The respondent must overcome the presumption and the evidence.  
After hearing both arguments, the judge will be in a position to decide whether, on the basis of more likely than 
not, guilt exists.  As part of that process, the respondent must be able to establish to the contrary.  If the judge is 
not satisfied that the respondent has established to the contrary, he will assist the DPP by giving the confiscation 
order. 

Mr BROWN:  Clause 156 outlines a range of tests through which the court will be able to look at the question of 
effective control.  Subclause (2) states -  

Without limiting subsection (1), when determining whether a person has effective control of any 
property, the following matters may be taken into account . . .  

(d) family, domestic and business relationships between persons having an interest in or in a 
corporation that has a direct or indirect interest in the property; 

An example is the owner of a domestic property.  The property is rented to an excellent tenant who looks after 
the property as though it were his own.  The landlord has given the tenant permission over many years to do 
what he likes with the property, such as change and modify the house or establish gardens.  The owner believes 
the tenant is a person of good repute and character and they form a strong friendship that exists alongside the 
landlord-tenant relationship.  Clause 156(2)(d) will allow the court, in determining effective control, to look at 
relationships.  Therefore, it would be possible for a court to conclude that the landlord-tenant relationship is one 
in which effective control of the property rested with the tenant. 

Mr PRINCE:  The second line of clause 156(1) states that a person has effective control “if the person does not 
have the legal estate in the property”.  A lease is a legal estate.  That provision prevents the event the member 
described from happening.  Control is effective if a person does not have any form of legal estate but has a 
relationship in which the apparent owner of the property does the bidding of someone who is not the apparent 
owner.  However, in the instance described by the member, the owner has the capacity to sell or mortgage the 
place, which the tenant cannot do under any circumstances, notwithstanding the close nature of the relationship.  
The tenant does not have effective control because the landlord has granted a legal estate to the tenant.  If the 
tenant is a criminal, the court could take into account the value of the lease for the purposes of confiscation, but 
not the property. 

Debate adjourned, on motion by Mr Prince (Minister for Police).  
 


